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FIRE AND CASUALTY CASES 


Sprinkler Leakage Insurance.—A sprinkler leakage policy, excluding 
damage caused by windstorm, did not cover damage resulting 
from injury to sprinkler system directly attributable to a hurricane 
(Woogmaster v. Liverpool & London & Globe Ins. Co., Ltd., Mass. 
Supreme Jud. Ct., 300,847). 

Hail and Windstorm Insurance——Damage was caused to plaintiff’s 
residence by hail, wind, rain and flood, and the amount of damage 
caused by hail and windstorm, which was covered by his insurance 

olicy, was a question for the jury (Parish v. County Fire Ins. Co., 
eb. Supreme Ct., ff 300,848). 

Misrepresentations in Application.—The insured, who kept his house- 
hold goods in his house and rented the house, reserving one room 
and the upstairs for himself, although he slept elsewhere, was not 
guilty of fraud in representing, in his application for insurance, 
that he was occupying the house (Nattonal Liberty Ins. Co. of 
America v. Loftis, Tenn. Ct. of App., J 300,849). 

Insurance as Part of Rent.—The lessee, who, under the terms of its 
lease, procured insurance in the name of the lessor as part of 
its rent, was entitled to the unearned premium upon cancellation, 
rather than the lessor (Globe & Rutgers Fire Ins. Co. v. Van Ant- 
werp Realty Corp., Inc., Ala. Supreme Ct., § 300,850). 

Proof of Loss.—Policy requirements of notice and proof of loss as 
conditions precedent to recovery are not volewed by the statute 
providing that no breach of conditions shall defeat a policy except 
under certain conditions (Clark v. State Farmers Ins. Co., Neb. 
Supreme Ct., { 300,851). 

Foreclosure Sale—Renewal of Insurance.—In renewing the insurance 
on plaintiff’s premises, the agent did not endorse on the policy the 
known fact that the premises had been sold at a foreclosure sale and, 
in the action brought to recover fire loss occurring on the last day 
of the redemption period, the trial court erred in directing a ver- 
dict for the insurer on the ground that plaintiff must have the 
policy reformed before recovering thereunder (Perkins v. The 
Century Ins. Co., Ltd., of Edinburgh, Scotland, Mich. Supreme Ct., 
J 300,852). 

Subrogation.—Defendant bank hohling funds of an insulveut bank, 
separated from its own funds only by book entries, was a trustee 
and not a creditor and, therefore, the insurer of the insolvent bank’s 
funds could not, by way of subrogation, recover from defendant 
the amount paid to it in its official capacity for robbery of the insolvent 
bank’s funds (American Surety Co. of N. Y. v. Normandy State 
Bank, St. Louis Ct. of App., Mo., § 300,853). 

Extension of Coverage by Estoppel.—Injury resulting from gas 
escaping from refrigerator connections made in a residence by 
the insured was, upon analysis of the insurance policy, expressly 
excluded from the insurer’s liability and, under the laws of Arkan- 
sas, coverage could not be extended by estoppel to include cover- 
age expressly excluded in the policy (Standard Accident Ins. Co. v. 
Roberts et al., U. S. C. C. A., 8th C., $ 300,854). 

Penalties and Attorney’s Fees.—On rehearing, the court upheld its 
original decision that the insurance company was liable for penal- 
ties and attorney’s fees, having waived the statutory requirement 
of demand for payment and having failed to comply with the pro- 
vision for ascertainment and payment of claim upon dissatisfaction 
with the proofs of loss (Sbisa v. American Equitable Assurance Co. 


of N. Y., La. Supreme Ct., J 300,855). 
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% NEGLIGENCE * 
(Other than Automobile) 


Explosion of Gasoline Sold to Minor.—The operator of a filling 


station, who sold gasoline to a nine year old boy who was 
burned when he poured the gasoline over a small fire, was 
not negligent as a matter of law, since the consequences 
were too remote, and the lessor of the filling station, whose 
gas was sold at retail on the property under a trade name, 
was also not liable, since there was no evidence that the 
lessor exercised any control over the attendant who sold 
the gasoline (Greiving, etc. v. La Plante et al., Kan. Supreme 
Ct., J 403,738). 


Landlord and Tenant.—The owner of an apartment building 


was not liable for the death of a tenant’s employee who fell 
while washing the outside of a window as she was sitting 
on the sill with her feet inside, since a statute requiring the 
owner to provide safety belts “when the operator is required 
to stand on the sill” did not apply (Pollard, Adm. v. Trivia 
Building Corp., N. Y. Ct. of App., App. Div., ¥ 403,739). 
Fall on Worn, Debris-Covered Stairway.—Where there was 
no proof that the worn steps in defendant landlord’s tene- 
ment house caused the tenant’s invitee to fall, and no proof 
of notice that the steps were covered with debris, and no 
evidence to show that an intermeddler had not turned off 
the artificial lights, it was not error for the court to direct 
a verdict for defendant (Smeriglio v. Connecticut Savings 
Bank, Conn. Supreme Ct. of Err., J 403,726). 


Freight Shipment Delayed but Not Damaged by Flood.—The 


fact that a shipment of tobacco was delayed in transit for 
over a month because of a flood or an act of God did not 
absolve defendant carrier from liability for deterioration, 
where the damage was caused only by failure to ventilate 
the cars and failure to notify the shipper in time for him to 
arrange to transport the tobacco by truck the remainder 
of the distance (General Cigar Co., Inc. v. Reading Co., N. Y. 
Supreme Ct., App. Div., § 403,740). 


Fall of Elevator.—It was reversible error to dismiss a com- 


plaint against an elevator company on the ground that plaintiff, 
who was injured when an elevator fell four stories, failed to 
prove that it was customary to install a safety device on 
elevators, since a question of fact was presented whether 
defendant acted negligently in failing to install such device 
(Prokopowicz et al. v. 11 West 42nd Street, Inc., et al., N. Y. 
Ct. of App., J 403,733). 


Municipalities’ Liability —Since a statute relating to the liability 


of the board of education for the torts of its teachers was 
construed to impose dual liability, first, upon the board to 
the injured person, and then to the teacher by way of 
indemnity, a high school student, who was injured while 
assisting a teacher to move an automobile motor, recovered 
damages in an action against the board of education (Reeder 
et-al. v. Board-of Education of~City of New York, N. Y. 
Supreme Ct., App. Div., § 403,727). Cow Falling into Un- 
lighted Ditch.—In an action to recover for the loss of a cow 
which fell into an unlighted ditch in defendant city’s alley, 
where the record shows that no evidence of any kind was 
offered, and nothing was presented to the court except 
plaintiff's motion for judgment on the pleadings, it was not 
reversible error for trial court to render judgment for de- 
fendant (Cooper v. City of Lebanon, Mo., Springfield Ct. of 
App., Mo., § 403,735). Non-delegable Duties of City.—It 
was reversible error to dismiss a pedestrian’s complaint 
against the city for injuries sustained from falling over a 
metal curb awaiting installation by W.P.A. workers on 
the ground that the city had no notice of the dangerous 
condition, since the jury should decide whether or not this 
was a breach of a non-delegable duty requiring no notice 
(Satre v. City of New York, N. Y. Supreme Ct., App. Div., 
{ 403,732). Workman Electrocuted.—In an action for the 
death of a worker who was electrocuted in the basement of 
a hotel while working near an extension cord through which 
electricity, supplied by defendant city, ran, it was reversible 
error to admit testimony of the amount of current passing 
through the wires at an unspecified time, since it was plain- 
tiff’s duty to show that this condition existed at the time of 


January 14, 1943 


the accident (Reddick, Admr., v. City of Salem, Mo., Spring- 
field Ct. of App., Mo., 403,736). 


Fall on Icy Sidewalk.—Where plaintiff fell on a patch of ice on 


the sidewalk in front of defendant’s premises, her complaint 
was dismissed on the law (Kelly et al. v. Rose et al., N z. 
Supreme Ct., App. Div., J 403,729). 


Railroads’ Liability.—In an action to recover for the death of a 


man who was killed while lying on defendant’s tracks, evi- 
dence as to the time the engineer discovered the body, the 
speed of the train and the distance needed to stop, which 
was offered only on the first appeal, was not considered in 
the second appeal since the questions decided were separate 
and distinct and a judgment for plaintiff was reversed for 
insufficiency of evidence (Cincinnati, New Orleans & Texas 
Pacific Ry. Co. v. King’s Admx., Ky. Ct. of App., § 403,734). 
Ejection from Train.—A verdict of $2000 was excessive in 
an action by a party who was allegedly pulled from train 
step as he was attempting to board a train where no evi- 
dence was offered as to expense of cure, value of time lost 
or permanency of injuries (Cincinnati, New Orleans & Texas 
Pacific Ry. Co. v. Dority, etc., Ky. Ct. of App., 403,737). 


Operation to Remove Circles Under Eyes.—Where a young 


man submitted to an operation to eliminate dark circles 
under his eyes, there was sufficient evidence to support a 
directed verdict for plaintiff, since the facts tended to show 
that the plastic surgery was unnecessary and that it would 
likely result in injury; under these circumstances defendant 
physician was guilty of negligence as a matter of law 
(Waters v. Crites, Mo. Supreme Ct., § 403,724). 


Street Car Passenger’s Hand Caught in Closing Door.—On 


motion for rehearing the court altered its original opinion 
in an action where plaintiff alighting from a street car caught 
his hand in the closing door before he had time to withdraw 
it, but the court still ruled that plaintiff had not lost the 
status of a passenger and the judgment for plaintiff was 
affirmed (Georgia Power Co. v. Weaver, Ga. Ct. of App., 
{] 403,725). 


Owner’s Liability—There was no actionable negligence where 


plaintiff was struck by an elevator door as it was being 
opened outward into a hallway since the evidence was not suffi- 
cient to establish that defendant owner was negligent in 
constructing the elevator in close proximity to plaintiff's 
apartment and that the glass was inadequate to afford 
a view of persons in the hallway (Sheridan v, Elbertson 
Realty Corp., N. Y. Supreme Ct., App. Div., {[ 403,728). 
Fall on Tavern Floor.—There was no actionable negligence 
where a tavern customer, who had spent almost the entire 
night in defendant’s barroom, slipped and fell on the floor 
as she was walking toward the bar, since her failure to use 
due care made her own negligence the proximate cause 
of her injury (Clyde Bar Inc. v. McClamma, Fla. Supreme 
Ct., J 403,723). 


Stores and Shops.—The court dismissed the complaint on the 


ground that there was no actionable negligence where suit 
was brought to recover damages for injuries received when 
a metal pot fell from defendant’s counter striking plaintiff's 
ankle which allegedly aggravated a heart conditon causing 
an embolus to lodge in her leg which necessitated its ampu- 
tation (Boltuch v. R. H. Macey & Co., Inc., N. Y. Supreme 
Ct., App. Div., J 403,730). 


Contaminated Canned Crabmeat.—In an action against a New 


Jersey storekeeper and a distributor for injuries sustained 
by plaintiff customer as a result of eating contaminated 
canned crabmeat, the New York court held that there could 
be no recovery under the New Jersey laws for violations o! 
common law or state or federal statutes, since there was no 
proof of New Jersey law and no proof that the transaction 
involved interstate commerce (Hopkins et al. v, Amtorg 
Trading Corp. et al., Vita Food Products ct al., Appellants, 
N. Y. Supreme Ct., App. Div., §/ 403,731). 


* LIFE x 


Payment Under “Blue Note” Agreement.—The court held that 


payments made under a “blue note” agreement, extending 
the time for the payment of premiums, were not made on 
account of the premium and never became a part of the 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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reserve available for the purchase of temporary insurance 
(Butler v. New York Life Ins. Co., N. Y. Supreme Ct., App. 
Div., 7 503,102). 


Delivery of Policy—Payment of Premium.—An applicant agreed 
that insurance should not be effective until delivery of the 
policy and payment of the premium, and his beneficiary 
was denied recovery for his death which occurred in the 
evening of the day he had been informed that his policy was 
ready and had agreed to pick it up (Rogers v. The Great-West 
Life Assur. Co., U. S. Dist. Ct., Dist. of Minn., 503,101). 


Disability Benefits for Total Blindness.—If the insured can 
prove that she is totally blind, she has met the provision of 
her disability insurance of being confined to bed, and weekly 
medical certificates and the regular attendance of a doctor, 
being unnecessary to fulfill the purpose of such provisions 
in her policy, are not required (Mathews v. Louisiana Indus- 


trial Life Ins. Co., Inc., La. Ct. of App., § 503,103). 


Use of Reserve Value of Policy.—Under the law permitting the 
insured to elect one of three applications of the reserve value 
of his policy after lapse, the insurer was not permitted, in 
accordance with the terms of its policy, to apply such reserve 
to the purchase of paid-up insurance and, since the reserve 
was large enough to extend the original insurance beyond 
the death of the insured, the beneficiary recovered the full 
value of the policy (Edwards v. The National Life & Accident 
Ins. Co., Inc., La. Ct. of App., § 503,110). 


False Answers in Applications.—The insured claimed that the 
false answers regarding her medical history were inserted in 
her application by the insurer’s medical examiner or solicit- 
ing agent and the jury’s verdict awarding her disability 
benefits was upheld (Gillan v. The Equitable Life Assur. 
Society, Neb. Supreme Ct., { 503,105). Pre-Cancerous Sore. 
—Beneficiary’s motion for rehearing after denial of recovery 
on policy because the insured, by false representations in his 
application, failed to disclose treatment for a pre-cancerous 
sore was denied (National Life & Accident Ins. Co. v. Preston, 
Ga. Ct. of App., J 503,106). Statutory Estoppel.—Since the 
insurance agent had ample opportunity to ascertain the true 
condition of the applicant’s health, the insurer, by statute, 
was estopped from setting up as a defense to avoid payment 
of the policy the alleged misrepresentations of the insured in 
her application (Blackwell v. Fire Side Mutual Life Ins. Co., 
La. Ct. of App., 7.503,107). Statutory Presumption.—The 
misrepresentations of the insured regarding his medical 
history in his application for insurance were presumably 
material because the beneficiary, by claiming privilege, pre- 
vented physicians who examined the insured from disclosing 
the findings of their examinations (Engl v. Aetna Life Ins. 


Co., U. S. Dist. Ct., S. D., N. Y., $503,108). 


Limitation of Liability—The terms of an insurance contract 
limited the insurer’s liability to one fourth of the policy if 
the insured died of Tuberculosis, or any chronic disease con- 
tracted within twelve months of the issuance of the policy, 
and when the insured died of tuberculosis the court, con- 
struing the contract, limited the insurer’s liability without 
proof that the tuberculosis was contracted within twelve 
months of the issuance of the policy (Garrell v. The Good 
Citizens Mutual Benefit Assn., Inc., La. Ct. of App., $503,109). 


Change of Beneficiary by Will—An insured, who named his 
wife as beneficiary in his insurance policy, could not, by 
bequeathing the policy to his wife and son in the residuary 
clause of his will, change the beneficiary of the policy (Ben- 
nett, Exrx. v. Bennett et al., Ohio Ct. of App., J 503,104). 


*% AUTOMOBILE * 


Immunity Endorsement.—Since the liability insurance policy 
carried by defendant school board had an immunity endorse- 
ment attached, it was error to sustain the demurrer to 
Plaintiff's action for injuries sustained by minor plaintiff 
due to the negligence of the school bus operator (Taylor, 
Jr, etc. v. Knox County Board of Education, Ky. Ct. of 
App., 706,919). 


Alighting Bus Passenger Injured.—Plaintiff failed to establish 


that her arm was injured by the door of defendant’s bus 
closing on it as she alighted from the bus, since the evidence 
disclosed that the doors were opened through automatic 
electric control which, as long as an obstacle remained in 
the door, would continue to open and close in a fanning 
operation (Fay v. New Orleans Public Service, Inc., La. Ct. 
of App., J 706,943). 


Attempts to Avoid Collisions.—Plaintiffs failed to recover for 


injuries sustained when they ran off the highway to avoid 
a head-on collision with defendant’s car, which was on the 
wrong side of the road, since plaintiff-driver was guilty of 
contributory negligence (George Savas v. Beals et al., Mich. 
Supreme Ct., {/ 706,924). Emergency Situation.—Plaintiff, 
administrator, failed to recover for the death of his decedent, 
who was killed when defendant, faced with the possibility 
of a head-on collision with a passing car in the oncoming 
traffic, ran his car off the road and struck her while she 
was sitting in a chair along the side of the road (Moreland’s 
Admr. v. Stone, Ky. Ct. of App., 706,916). Turning onto 
Shoulder.—Plaintiff failed to recover for injuries suffered 
by himself and wife and for the death of his daughter caused 
when defendant’s truck approached on the wrong side of 
the highway in Utah, and he turned onto the shoulder into 
loose gravel, struck a drain ditch, and the car turned over, 
since he was guilty of contributory negligence as to speed 
and control (Dyess v. W. W. Clyde & Co., U. S. C. C. A.,, 
10th C., J 706,934). 


Collision with Truck Parked on big y Side of Highway.— 


Plaintiff recovered for the death of his infant son, a pas- 
senger in an automobile which collided with defendants’ 
truck parked on the wrong side of the highway (Midland 
Baking Co. et al. v. Kitchen, Admr., Ky. Ct. of App., J 706,942). 


Failure of Minor to File Claim with County Authorities.—A 


minor did not recover for personal injuries sustained while he 
was being transported in a county truck, since he failed to 
file a claim in accordance with the Political Code (Artuko- 
vich, etc. v. Astendorf et al., Calif. Supreme Ct., J 706,938). 


Garnishment Proceedings.—Plaintiff recovered in a garnish- 


ment proceedings based on a judgment recovered for per- 
sonal injuries sustained in an automobile accident, since an 
exclusion clause in the policy issued by appellant, which 
provided that there would be no liability for claims of parties 
who were members of the same household, did not apply 
(Blake, for use of Richardson v. Union Ins. Exchange et al., 
Ill, App. Ct., 7 706,930). Wilful and Wanton Conduct.— 
Since the gist of one of the counts of the personal injury suit 
was malice, the nominal plaintiff’s claim that the judgment 
was discharged by bankruptcy proceedings was without 
merit (Reell, for use of Haskin v. Central Illinois Electric and 
Gas Co., Ill. App. Ct., § 706,932). 


Guests or Occupants.—Plaintiff, struck by decedent’s fender 


when the automobile skidded just as he was pulling away, 
recovered for injuries sustained, since plaintiff, having 
alighted from the car and having taken a step or two, was 
not a guest passenger at the time of the accident (Brown v. 
Arnold, Admx., Mich. Supreme Ct., § 706,920). Wilful and 
Wanton Misconduct.—Since defendant was guilty of wilful 
and wanton misconduct in driving his automobile at 70 to 80 
miles per hour on a wet pavement, racing with another car, 
and applying his brakes and skidding into an approaching 
vehicle when a car turned out into the passing lane ahead 
of him, plaintiff recovered for the death of its decedent, a 
guest in defendant’s car (Trust Co. of Chicago, Admr. v. 
Ancateau, Ill. App. Ct., 706,935). Collision on Curve.— 
Plaintiff recovered for the death of her intestate, a guest in 
defendant’s car, when the operator driving at night at a high 
and reckless speed down hill, upon the left side of the road, 
approaching a curve where the view was obstructed, collided 
with an approaching truck (McKlveen, Admx. v. Townley 
et al., lowa Supreme Ct., 9 706,945). Tree Struck.—Plain- 
tiffs, guest passengers in defendant’s car, failed to recover 
for personal injuries sustained when, in rounding a curve in 
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AUTOMOBILE—Continued 


Virginia, going approximately 30 miles per hour, defendant, 
an inexperienced driver, left the road and struck a tree, since 
he was not guilty of gross negligence (Krueger et al. v. Taylor, 
U. S. Ct. of App., D. C., J 706,947). 


Head-on Collision.—Plaintiff’s judgment against defendant, who 
made a sudden stop on the highway, forcing the second 
defendant to swing out and around and collide head on 
with the car in which plaintiff was a passenger, was reversed 
and the cause remanded because of an erroneous instruction 
given by the trial court (Bowman v. Moore, Kansas City 
Ct. of App., Mo., J 706,912). 


Intersection Collisions.—Plaintiff failed to recover for the death 
of his minor-decedent, a guest in a car which did not stop 
for a stop sign at an intersection and collided with defendant’s 
car, since defendant was not guilty of negligence (Stabler, 
Admr. v. Copeland, Mich. Supreme Ct., 706,936). Bailee 
Driving.—Plaintiffs, the owners of the car which was being 
driven by a bailee, recovered for the property damage 
caused to their car in an intersection collision with defend- 
ant’s truck (Zettle et al. v. Lutovsky, N. D. Supreme Ct., 
¥ 706,922). 


Measure of Damages.—The correct measure of damages in a 
suit for property damage sustained by plaintiff’s automobile 
in a collision was, if the property eoulé be repaired, the cost 
of the repairs, and, if it could not be repaired, the fair cash 
value of the car at the time of the collision less the fair 
cash value of the salvage thereof (Bouton v. Harrison, Ill. 
App. Ct., J 706,933). 


Motorcycle Collides with Automobile.—Since a charge made 
to the jury by the trial judge erroneously permitted re- 
covery upon a cause of action not pleaded, which was slow- 
ing down without warning, rather than stopping without 
warning, plaintiff's judgment, recovered when his motor- 
cycle collided with defendant’s automobile, was reversed and 
remanded (Hlavati v. City of Mount Vernon et al., N. Y 
Supreme Ct., App. Div., J 706,913). 


Opposing Traffic Collisions.—Since there was evidence that 
defendant had been drinking, and that the passenger in his 
car had had to grab the wheel several times when he ran 
over the center line, the trial court correctly granted.a new 
trial in plaintiffs action for injuries sustained in an opposing 
traffic collision (Grassle et al. v. Knowles, Ill. App. Ct., 
{ 706,927). Agency of Minor Driver.—The evidence failed 
to establish agency as between the minor driver and his 
father, the car owner; therefore, plaintiff's judgment, for 
the wrongful death of a motorcyclist killed in an approach- 
ing vehicle collision was reversed as to the minor’s father 
(De May, Admr. v. Brew et al., I. App. Ct., J 706,918). 


Pedestrians Injured.—Plaintiff, a minor, was granted a new trial 
because of inadequacy of damages awarded for injuries sus- 
tained when defendant ran him down while he was crossing 
a street after alighting from a school bus (Poston, etc. v. 
Hollar, Idaho Supreme Ct., { 706,914). Child Crossing Behind 
Stopped School Bus.—Minor plaintiff and her father recovered 
from the bus driver and the driver of the approaching car for 
injuries sustained by the child when she crossed the road from 
behind a stopped school bus and was struck by the oncoming car 

Gholston, etc. v. Richards et al., Tenn. Ct. of App., J 706,915). 
mission of Evidence.—Defendant’s evidence that plaintiff- 
pedestrian, who was struck by defendant's car while crossing 
the street, walked to a movie the night of the trial after 
testifying that he was unable to walk without a crutch, was 
properly admitted, since plaintiff by his testimony delib- 
erately deceived the jury in an effort to defraud defendant 
(Kos, ete. v. Linden, Ill. App. Ct., 706,921). Child Running 
into Truck.—Plaintiff, administratrix, failed to recover for 
the death of her eight year old son who ran into defendant’s 
truck while crossing an intersection, since decedent was 
guilty of contributory negligence (Ackerman, Adm. v. 
Advance Petroleum Transport, Inc. et al., Mich. Supreme Ct., 
4 706,926). Deflected Vehicle.—Plaintiff-pedestrian recov- 
ered for injuries sustained when defendant’s truck, after 
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partially turning left at an intersection, turned right and 
the car following, which was passing on the right, collided 
with the truck and was deflected up on the sidewalk, striking 
plaintiff (Ruff v. The Federal Tea Co., Inc., Conn. Supreme 
Ct. of Errors, J 706,931). Walking into Side of Car.—Plain- 
tiff failed to recover for personal injuries sustained when 
he walked into the side ee defendant's approaching vehicle 
at night, since he was guilty of contributory negligence 
(Hagstrom v. Limbeck et al., Wash. Supreme Ct., § 706,939). 
Truck Backing Out of Barn.—Plaintiff, a farm laborer who 
had been helping shovel brick and stone into a truck, re- 
covered for personal injuries sustained when defendant, 
employer, backing the truck out of the barn, ran over plain- 
tiff (Narjes v. Litzau, Minn. Supreme Ct., J 706,944). Struck 
on Highway.—Plaintiff recovered for personal injuries sus- 
tained when he was struck by defendant’s car while walking 
on the highway (Rhinehart v. Lemmon, Md. Ct. of App., 
{| 706,948). 


Railroad Crossing Collisions.—Plaintiff’s judgment for the 


wrongful death of his wife in a railroad crossing collision 
was reversed and remanded, since an erroneous charge had 
been given authorizing a recovery if defendant failed to ring 
the bell, whereas the petition had charged that defendant vio- 
lated the law in failing to ring the bell or blow the whistle 

Williams v. Thompson, Trustee, Missouri Pacific R. R. Co., 

pringfield Ct. of App., Mo., J 706,923). Motorists Sued for 
Property Damage.—Plaintiff railroad recovered for property 
damage caused to a streamliner when one defendant drove 
his car onto the first rail when the train was approaching 
and, while trying to back it off, the other defendant's car collided 
with the rear end of the first car forcing it onto the tracks 
(Grand Trunk Western R. R. Co. v. Lovejoy et al., Mich. 
Supreme Ct., J 706,925). Imputed Negligence.—Since an in- 
struction given was equivalent to charging the jury that plaintiff's 
son merely because he was riding in the car and going swim- 
ming with his companions was guilty of the negligence of 
the driver of the automobile which resulted in a railroad 
crossing collision, it was clearly prejudicial to plaintiff, and 
a new trial was granted (Sheppard v. Georgia R 
Banking Co., Ga. Ct. of App., | 706,928). 


Rear-End Collisions.—Plaintiff recovered for property damage 


to his automobile caused when he collided with defendant's 
unlighted parked car on the highway, which was left there 
because of a flat tire (Uhlenhopp v. Steege, Iowa Supreme 
Ct., 1 706,946). Parked Car Shoved Into Telephone Pole.— 
Plaintiff recovered for property damage to his parked car 
caused when defendant’s car collided with the rear end 
and shoved it into a telephone pole (Hardman v._Y ounkers 
et al., Wash. Supreme Ct., J 706,937). Excessive Verdict.— 
Plaintiff recovered a $15,000.00 verdict for damages caused 
by defendant’s car crashing into the rear end of plaintiff's 
truck, and this court, feeling that the award was excessive, 
ordered the trial court to reconsider a motion for a new 
trial on that question alone (Russell v. Powell, Jr. et al., 
Recrs., The Seaboard Air Line Ry. et al., Fla. Supreme Ct., 
¥ 706,917). 


Res Judicata.—Plaintiff-father’s action against defendant cor- 


poration, the owner of an automobile which collided with 
a car in which his minor son was riding and caused serious 
injuries to him, was dismissed, since in a prior suit brought by 
the minor son it was found that defendant driver was not acting 
as the agent or employee of the corporation at the time of 
the accident (Detore v. Demers Bros., Inc., Mass. Supreme 
Jud. Ct., 706,941). 


Scope of Employment.—The question of whether or not defendant 


driver was acting within the scope of his employment as 4 
salesman for defendant owner, a seller of second hand cars, 
at the time of the accident was a question of fact which 
should have been submitted to the jury (Eliason v, Geil et al., 
Mont. Supreme Ct., J 706,940). 


Unauthorized Use of Car by Bailee’s Servant.—Plaintiff re- 


covered for damage done to her automobile which she had 
stored in defendants’ garage, the damage being caused when 
defendants’ servant took the car out without permission an 
met with an accident (Castorina v. Rosen et al., d. b. a, Rose 
Street Garage, N. Y. Supreme Ct., App. Div., | 706,929). 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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